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LEVEUNG THE PLAYING FIELD:
IR ByJames . Simmons, .

APPLYING DAUBERT
IN REBUTTAL OF
PUNITIVE DAMAGES
CLAIMS IN THE
NURSING HOME

Recently, the Florida Legislature amended
Florida Statute § 400.0237 (hereinafter “Florida
Nursing Home Statute”), essentially heightening a
claimant’s burden of proof when attempting to seek
punitive damages.' Notwithstanding the legislative
efforts, predatory law firms continue to employ tac-
tics to drive up costs, expose nursing home com-
panies to highly intrusive corporate discovery, and
otherwise prolong unnecessary litigation by seek-
ing punitive damages claims. In efforts to accom-
plish these goals, most predatory law firms heavily
rely on the testimony (or Affidavit) of a nursing
consultant (or other standard of care expert) to
support allegations that the claimant is entitled to
punitive damages, (usually contained in their prof-
fer).? Importantly, the Florida Legislature has also
recently amended the Florida Evidence Code and
adopted Federal case law heightening the admissi-
bility requirements for expert testimony.’ Thereby,
in order to adequately defend a punitive damages
claim, in the nursing home context, a savvy defense
attorney will likely need to exhibit a mastery of
both the recently amended Florida Evidence Code
regarding the admissibility requirements for expert
testimony and the amended Florida Nursing Home
Statute as it pertains to punitive damages claims.
This article will discuss the importance of apply-
ing Florida’s recent adoption of Daubert v. Merrell
Dow Pharmaceuticals, Inc. in rebuttal to a claim
for punitive damages in the nursing home context,
which are inextricably intertwined.

In order to effectively attack a claimant’s
expert in a claim for punitive damages in the nurs-
ing home context, it is important to initially exam-
ine the expert’s qualifications and, ultimately, raise
arguments to question the admissibility of their
opinion testimony. In 2013, the Florida Legisla-
ture amended the Florida Evidence Code to adopt
the standards for expert testimony as provided in
Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993).* Under the Daubert stan-
dard, Courts are required to make a “gatekeep-
ing” determination as to the admissibility of expert
testimony.’ The Supreme Court has held that the
Daubert standard applies to all expert testimony,
not just scientific testimony.® Similarly, under the
amended Florida Nursing Home Statute, “the Court
shall conduct a hearing to determine whether there

is sufficient admissible evidence submitted by the
parties to ensure that there is a reasonable basis to
believe that the claimant, at trial, will be able to
demonstrate by clear and convincing evidence that
the recovery of such damages is warranted under a
claim for direct liability.”” Therefore, to adequately
rebut the opinions of a nursing consultant (or other
standard of care expert) in a claim for punitive
damages, a defense attorney is inherently charged
with raising a Daubert challenge to discredit the
expert’s qualifications in attempts to have his or her
opinions excluded. Failing to do so, and merely ar-
guing against the merits of the opinions reached by
the expert, would essentially concede the point that
these opinions should be considered as “admissible
evidence” pertaining to Claimant’s “reasonable ba-
sis” burden.

Under the Daubert standard, as codified by
Fla. Stat. § 90.702, expert testimony is only admis-
sible if: (1) the testimony is based upon sufficient
facts or data, (2) the testimony is the product of re-
liable principles and methods, and (3) the witness
has applied the principles and methods reliably
to the facts of the case. The proponent of the evi-
dence (claimant in this instance) bears the burden
to show that evidence is relevant and reliable by a
preponderance of the evidence (emphasis added).®
As noted above, the language of Fla. Stat. § 90.702,
adopting Daubert, is inextricably intertwined with
the requirements for a showing of a “reasonable
basis” for the imposition of punitive damages in
the nursing home context. As referenced above,
the statute governing the burden of proof for plead-
ing punitive damages in the nursing home context,
Florida Statutes, 400.0237 (hereinafter “Punitive
Damages Statute”), was recently amended on June
13, 2014.° According to the amended Punitive
Damages Statute, a claim for punitive damages
may not be brought unless there is a showing by
admissible evidence that has been submitted by the
parties that provides a reasonable basis for recov-
ery of such damages when the criteria of the statute
are applied (emphasis added).!® A plain reading of
the two statutes, in conjunction with each other, re-
quires that a nursing consultant’s opinion must first
satisfy the stringent requirements of Daubert in or-
der to even be considered by the Court as “admis-
sible evidence” establishing a “reasonable basis”
for a punitive damages claim.

It is important to note that an expert may be
qualified under Daubert by their education, train-
ing, and experience, which may include certifica-
tions, professional affiliations, and fellowships.!!
Nonetheless, he or she must also have “special
knowledge about the discrete subject upon which
he (or she) is called to testify (emphasis added).”'?
Furthermore, witnesses’ qualifications and compe-
tency are determined by the trial judge.” Also, a
party must demonstrate their expert’s competence
on a subject matter pending before the Court by
a preponderance of the evidence.'* Therefore, al-

though many nursing consultants (or other standard
of care experts) may be “qualified” as an expert
under Daubert due to their education or years of
experience in the nursing field; it will be imperative
for defense counsel to question whether the expert
actually has special knowledge about the specific
allegations contained in the punitive damages claim
to be considered by the Court. For example, a nurs-
ing consultant who is not a medical doctor and
does not have the qualifications to render medical
opinions (e.g., prescribing medications) should be
excluded from rendering any standard of care opin-
ions in this regard.'®

Further, in determining whether an expert
has utilized a reliable methodology in arriving at
their conclusions, the Supreme Court in Daubert
laid out four non-exclusive factors.'® First, Courts
are directed to inquire whether the expert’s meth-
odology has been tested.'” The Court noted that
“scientific methodology today is based on gener-
ating hypotheses and testing them to see if they
can be falsified; indeed, this methodology is what
distinguishes science from other forms of human
inquiry.”"® The second Daubert factor is that it must
be determined whether the theory or technique used
by the expert has been subjected to peer review and
publication." The third Daubert factor is that it
must be determined whether there is a known or
potential error rate in the methodology.” The fourth
Daubert factor is that the Court must determine
whether the technique used by the expert has been
generally accepted in the relevant community.?!

Therefore, a nursing consultant (or other
standard of care expert) proffered to support a
claim for punitive damages would need to exhibit
a reliable methodology in arriving at their opinions
that are also subject to peer review, publication and
based on empirical data with a known rate of er-
ror. They cannot merely rely on their education and
experience to render such opinions. Without satis-
fying these heightened requirements, a nursing con-
sultant’s testimony would amount to mere ipse dixit
or pure opinion testimony, which has been specifi-
1
cally rejected in Florida.?? Also of note, expert’s Af-
fidavits which are merely legal conclusions are also
disregarded in Florida.”

In sum, the admissibility requirements for
expert testimony under Daubert in Florida are in-
extricably intertwined with the requisite burden
of proof that claimants must show for the imposi-
tion of punitive damages under Florida’s amended
Nursing Home Statute. A claimant’s expert must
satisfy the stringent requirements under Daubert
before their opinions or testimony can even be
considered by the Court as a “reasonable basis” for
the imposition of punitive damages. Therefore, to
adequately rebut a predatory law firm’s tactics of
seeking punitive damages in the nursing home con-
text, it is imperative that a defense attorney raise
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both Daubert considerations and argue against the
merits of the claim as applied to the new heightened
standards of Florida’s Nursing Home Statute.
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2011 MARKED A CONTINUED RISE IN THE INCIDENTS
Of DATA BREACHES - HEALTHCARE HIT THE HARDEST
I 5 herry Schwrts, .

It is difficult to read the news these days
without learning of the newest “data breach”
of personal identifiable information (PII), in-
cluding personal health information (PHI).
Healthcare and other entities that maintain
health records seem to be an attractive target
for hackers given the nature of information
contained in medical records. According to
the Identity Theft Resource Center (ITRC),
2014 marked a record high year for instances
of data breaches.! The Medical/Healthcare
industry represented the highest percentage
of reported breaches at 42.5 percent.?

It is important to note that healthcare
is governed, in large part, by HIPAA and HI-
TECH; both of which mandate more stringent
data breach reporting guidelines than analo-
gous state and federal laws.> Hence, one must
certainly question if the “reported” statistics

truly represent an accurate picture when
quantifying instances per industry. Never-
theless, the financial costs of reported settle-
ments certainly demonstrate the potential
exposure. This article intends to take a look
at some of the cases we have seen in 2014,
a brief discussion of the data breach gover-
nance both in federal and state law, as well as
two court decisions offering some available
defense strategies when dealing with private
causes of action.

According to the U.S. Department of
Health and Services, 2014 marks the larg-
est HIPAA settlement to date.* The 4.8 mil-
lion dollar agreement was reached in May
of 2014, following a near 4 year investiga-
tion lodged by the department after the New
York and Presbyterian Hospital and Colum-
bia University submitted a joint breach re-

port regarding the compromise of electronic
health records of 6,800 individuals. Per the
investigation, the Department determined
that the breach occurred when a physician/
employee attempted to deactivate a personal
computer server on the network shared by the
hospital and university — each of which con-
tained electronic personal health information
(ePHI). The Department determined that the
deactivation was performed absent sufficient
technical safeguards, thereby enabling the ac-
cessibility of ePHI on internet search engines.
The breach was found to be the result of inad-
equate security of the server utilized to main-
Additionally, the Depart-
ment found that the policies and procedures

tain the records.

of the hospital were both inadequate and/or
otherwise not followed.
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The growing recognition of technology
related exposures given the growing depen-
dency on technology for information manage-
ment has prompted continued changes in the
law both at state and federal levels. For exam-
ple, Florida enacted new legislation this year
serving to broaden and otherwise repeal the
prior version of Florida’s Information Protec-
tion Act.’ Looking forward, we can certainly
expect this trend to continue in 2015.

There is no private cause of action
under HIPAA with regard to data breaches.
On the other hand, damages arising out of
identity theft, stemming from a data breach,
are actionable in many states per applicable
state law. Given the widespread notifica-
tion requirement for healthcare providers
per HIPAA, class action suits have been an
appealing endeavor for prospective claim-
ants. Fortunately, the mere fact that a breach
occurred, does not in it of itself give rise to
a private cause of action. Two noteworthy
2014 decisions have continued to uphold this
precedent. A brief discussion follows:

In Henry Ford Health Systems, et.
al., a class of 159 patients alleged that the
facility, by and through their transcription
service, negligently exposed private health
records over the internet.® The transcription
service, Perry Johnson and Associates, Inc.
was named in the suit. According to the court
opinion, upon learning of the breach, Plain-
tiffs immediately removed all information,
the affected patients were notified, and steps
were taken to increase safeguards to patient
records. Plaintiff alleged a claim for negli-
gence, invasion of privacy, and breach of con-

tract. In addition to non-economic damages,
they also sought the recovery of identity theft
protection. The trial court permitted class
certification. Defendants thereafter moved
for summary judgment on all claims given
the alleged utter lack of evidence establish-
ing damages beyond conjecture. On Decem-
ber 18, 2014, the Michigan Court of Appeals
agreed. To that end, the court upheld the
longstanding proposition that “fear” of iden-
tity theft is not actionable. Further, the court
held that the decision of Plaintiffs to purchase
identity theft protection was not the result of
the alleged breach.

In California, a health care provider
successfully opposed a class certification
granted to patients alleging violations of
California state law governing confidential-
ity of medical records.” The Confidentiality
of Medical Information Act provides a cause
of action for certain breaches, and also allows
for nominal damages.® Similar to the case
discussed above, the crux of the complaint
alleged a breach and fear of identity theft.
However, there was no allegation that any
“unauthorized person” had actually utilized
the protected health information to any of the
patients’ detriment. The appellate court held
that nominal damages were not available for
theft of medical information absent any alle-
gation that anyone viewed the information. It
should be noted that Plaintiffs sought poten-
tially 4 billion dollars ($1,000 per patient).

In sum, the cost of dealing with a data
breach can be significant — both in the form
of hard costs and damage to reputation/good
will. To compound the problem, even the

highest level of safeguards cannot guarantee
the prevention of a criminal hack and/or an
innocent mistake. That being said, the best
defense will always be proactive measures -
ensuring the industry standards are met with
regard to IT security, ensuring written policies
and procedures are in place, reporting compli-
ance, and continually monitoring and updat-
ing your systems. At a minimum, being able
to show diligence in preventing a breach is
critical to not only defending a potential case,
but also increasing the likelihood that the risk
will be mitigated early.
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